NTSB Order No.
EM 124

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 20th day of Septenber, 1985
JAMES S. CGRACEY. Conmmandant, United States Coast QGuard,
V.
DONALD J. GURGLI OLO, Appel | ant.
Docket ME-111

CPI Nl ON AND ORDER

By decision dated February 20, 1985 the Commandant affirned
(Appeal No. 2381) and order entered by Adm nistrative Law Judge
M chael E. Hanrahan on June 11, 1984 revoking appellant's nmariner's
license (No. 174320) on finding proved, after an evidentiary
heari ng, the charge that he had been convicted of a narcotic drug
law violation.! The charge , to which appellant pleaded guilty,
was predicated on evidence establishing that appellant, in
Sept enber, 1982, had been convicted in the U S. District Court for
the Southern District of Florida of conspiracy to possess wth
intent to distribute cocaine in violation of 21 U S.C. 88841(a)(1)
and 846.2 On appeal to the Board, the appellant does not argue
that the Conmmandant erred in affirmng the order or revocation
However, he contends in effect that the Commandant abused his
discretion by refusing to allow appellant to apply for a new
|icense before the expiration of the three-year waiting period set
forth in 46 CFR. 5.13.% 1In light of our agreenment with the Coast

1Copi es of the decision of the Commandant and the | aw judge
are attached.

2Appel | ant was sentenced on a plea of guilty to 42 nonths
i nprisonnment for the federal conviction.

346 CFR 5.13-1(a) provides as foll ows:

85.13-1 Tine linmtations.

(a) Any person whose |icense, certificate or docunent has
been revoked or surrendered for one or nore of the offenses



Guard's contention that the Board |acks jurisdiction over the
Commandant's refusal to grant a waiver determ nation, we will deny
t he appeal .*

The Board has not been conferred general supervisory oversight
with respect to Coast CGuard licensing of nerchant mariners. The
authority the Board does have in this areais limted by statute to
the review of certain decisions of the Commandant arising in the
context of a renedial proceeding over which an adm nistrative | aw
j udge has presided.?® A decision by the Commandant denying a
request for a waiver of or for an exenption from a regulatory
requi rement, such as the three-year waiting period, does not arise
from such and adjudi catory proceedi ng. It is not, therefore, a
deci si on subject to Board review.?

ACCORDI NG&Y, I T IS ORDERED THAT:

1. Appellant's appeal is denied, and

2. The Commandant's order affirmng the revocation of
appel lant's seaman's |icense by the | aw judge under authority of 46
US C 7704 is affirned.

BURNETT, Chairman, GOLDVAN, Vice Chairman and BURSLEY, Menber
of the Board, concurred in the above opi nion and order.

described in 885.03-3, 5.035, and 5.03-10, or for nental or
physi cal inconpetence resulting fromuse of addiction to,
narcotics may after three years apply by letter and the
application formrequesting the issuance of a new |icense,
certificate or docunent."”

“The Coast CGuard has filed a reply brief opposing the
appeal .

549 U.S.C. 81903(a)(9)(B) authorizes the Board to review on
appeal "decisions of the Conmandant ... on appeals fromthe
orders of any adm nistrative | aw judge revoki ng, suspending, or
denying a license, certificate, docunent or register"” in
proceedi ngs convened pursuant to various former provisions of
Title 46, United States Code, currently codified in Chapter 77,
46 U.S.C. 887701-7705.

The Commandant's deci sion on the waiver request presunably
is reviewable in the courts pursuant to 5 U S.C. §704.
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